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COMMERCIAL SOFTWARE LICENSE AGREEMENT 
  
THIS AGREEMENT is made this SEE BLOCK 3 OF CONTRACT, by and between Modus Operandi, Incorporated, a Florida corporation ("Licensor") with 
its primary office located at 1333 Gateway Drive, Suite 1026, Melbourne, Florida 32901, and SEE BLOCK 9 OF CONTRACT ("Licensee") with its 
primary office located at SEE BLOCK 9 OF CONTRACT (each also individually referred to as "Party" and together as "Parties"). 
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1. DEFINITIONS.  For purposes of this Agreement, the following 
terms are defined as below: 

"Documentation" means Licensor's current user manuals, operating 
instructions and installation guides generally provided with the 
Software to its licensees. 

"Licensee" means the legal entity which has acquired license rights in 
the Software and Documentation.  

"Licensor" means Modus Operandi, Inc. Contact information: 
http://www.modusoperandi.com.  

"Order," if applicable, means the document by which Software and 
Support Services are ordered by Licensee.  The Order(s) shall 
reference and be solely governed by this Agreement. 

"Owner" means Modus Operandi, Inc., the developer of the Software, 
together with any third-party Licensor(s).  

"Software" means the source code (if supplied), object code, 
configuration files, and Licensor-provided data files for the software 
product which is subject to this Agreement (see Exhibit A), and the 
related Documentation, including any upgrades or updates. 

"Support Services" means technical support for Software under 
Licensor's then-current policies at the time of the Order. 

2. COMMERCIAL LICENSE.  The license grants below 
("Commercial License") are subject to all of the applicable terms of this 
Agreement, including compliance with all the applicable restrictions 
stated below in Article 2.2 ("Restrictions"), as well as the following 
limitations:  (i) Licensee may not copy the Software, except as explicitly 
authorized below, or for archival or disaster recovery (cold back-up) 
purposes, and if Licensee does copy for these purposes, Licensee 
shall preserve any proprietary or other rights notices on the Software 
and place such notices on any and all copies Licensee has made or 
makes; (ii) Licensee may modify the Software in accordance with the 
Documentation solely to allow for interoperability with Licensee's 
internal information systems for the purpose of Licensee's use of the 
Software; (iii) Any such modifications made in (ii) above shall not be 
derivative works, and Licensee shall not create or attempt to create 
any derivative works from the Software; (iv)  Licensee may not disclose 
the results of any performance benchmarks to any third party without 
Licensor's prior written consent; (v) Title, ownership rights, and all 
intellectual property rights in and to the Software shall remain the sole 
and exclusive property of Owner. Licensor retains all rights not 
expressly granted to Licensee in this Agreement. 

2.1. End User License.  Licensor grants Licensee a non-exclusive, 
non-transferable license to the Software for use for its own internal 
business purposes and solely on the computer equipment set forth in 

Exhibit A or in an Order which has been accepted by Licensor.  
Licensee may permit its third party consultants and support contractors 
to use the Software solely for the Licensee's operations provided they 
have signed an agreement with Licensee protecting Licensor's 
intellectual property with terms no less stringent than these terms and 
conditions and that Licensee ensures that such consultant or support 
contractor use of the Software complies with this Agreement.   

2.2. Restrictions.  

a. Licensee may not install, use, or reproduce the Software in 
an amount exceeding scope of license for which Licensee has 
acquired a license, as set forth in Exhibit A or in an Order which has 
been accepted by Licensor. 

b. Licensee is prohibited from attempting, or knowingly 
permitting or encouraging others to attempt, to reverse engineer, 
decompile, disassemble, or otherwise attempt to determine source 
code or protocols from the Software except and only to the extent 
permissible by applicable law despite such prohibition. 

c. Licensee may not use the Software for the purpose of 
developing other software based on concepts, functions, or operations 
similar to those of the Licensor's Software. 

d. Licensee may not (i) sell, resell, license, sublicense, rent, 
lease or host the Software, or (ii) act as a service bureau, ISV, VAR, or 
OEM with respect to the Software; or in any other way distribute the 
Software to any third party. 

e. If the Software is provided by Licensor in a form that is 
bundled or otherwise integrated with other software of Licensor (under 
separate license terms), Licensee may not use the Software except as 
part of the larger software system. 

2.3. Taxes. Licensee shall pay all sales, use, VAT, and other 
consumption taxes, personal property taxes, and other taxes (other 
than those based on Licensor's net income) unless Licensee furnishes 
satisfactory proof of exemption. 

2.4. Third Party Code. The Software includes code and libraries 
licensed to Licensor by third parties, including open source software. 
Additional copyright notices and license terms applicable to portions of 
the Software are set forth in the Software to which they apply. In 
addition to any terms and conditions of any third-party 
opensource/freeware license provided with the Software, the 
disclaimer of warranty and limitation of liability provisions in paragraphs 
3.3 and 4 of this Commercial License Agreement shall apply to all 
Software in this distribution. 

2.5. Software Updates.  If Exhibit A states that the license includes 
updates to the Software, the following provisions apply:  

a. Licensor shall provide Licensee with all enhancements, 
improvements, and updates to the Software which Licensor similarly 
provides or offers to provide to its other clients who have elected to 
subscribe to software updates.  Licensee shall not be eligible to 
receive any enhancements, improvements, or updates unless that 
request is submitted to Licensor during the period covered by this 
Licensee’s subscription to software updates – even if the 
enhancement, improvement, or update was available but not 
requested during the period covered.  For the avoidance of doubt, 
Licensee may not request enhancements, improvements, or updates 
after the software update subscription term has expired.  

http://www.modusoperandi.com/
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b. When Licensee updates and/or upgrades the Software to 
either (i) a later release of the same Software available during the term 
of Licensee’s software update subscription, or (ii) a successor 
Software product available during the term of this Agreement, such an 
update/upgrade does not increase Licensee's total license entitlement.  
For the avoidance of doubt, Licensee does not have rights to utilize 
both releases simultaneously at the total licensed quantity each.  If 
Licensee elects to keep multiple releases of the Software installed 
following such an update/upgrade, the total license installation/usage 
across all versions of the Software may not exceed the maximum 
license entitlement granted in this Agreement.  Notwithstanding the 
foregoing, Licensee shall be authorized to exceed temporarily the 
maximum license entitlement, for no longer than ninety (90) days and 
solely for transitional purpose during the upgrade. 

2.6. SOFTWARE SUPPORT SERVICES.  If Exhibit A states that the 
license includes Support Services, the following provisions apply: 

a. Only those users licensed to utilize the Software may access 
Support Services. 

b. Licensor will attempt to correct any material errors or 
malfunctions or other nonconformities in the Software for the term of 
Licensee’s Support Services subscription, provided Licensee's system, 
on which the Software is installed, and a Licensee's representative are 
made readily available to Licensor to assist in the diagnosis of the 
nonconformity.  All requests for Support Services shall provide details 
sufficient to diagnose or reproduce said failure.  With respect to the 
foregoing, any modification or attempted modification of the Licensed 
Product(s) by Licensee not in accordance with the Documentation 
supplied by Licensor, or any failure by Licensee to implement the 
current release of the Software or the release immediately preceding 
the current release within six (6) months of the current release's 
availability shall void the obligations of Licensor under this section 
unless Licensee has obtained prior written authorization from Licensor 
permitting such modification, attempted modifications, or failure to 
implement.  

2.7. Government Rights. The Software provided under this 
Commercial License includes components to which the U.S. 
Government has preexisting rights. There is no cost included in any 
license fees for software in which the Government already has 
obtained license rights. The rights associated with each component are 
identified in the Bill of Materials provided with the Software. In the 
event of any conflict between the rights granted herein and rights 
which were previously granted for a specific component, the previously 
granted rights shall control. 

3. LIMITED WARRANTY.   

3.1. Exclusive Warranty. For a period of thirty (30) days after delivery 
of the Software to Licensee, Licensor warrants that the Software shall 
conform in all material respects to the Documentation.  Licensor does 
not warrant that operation of the Software will be uninterrupted or "bug" 
free. 

3.2. Remedies.  If Licensor breaches the foregoing warranty and 
Licensee promptly notifies Licensor in writing of the nature of the 
breach, Licensor shall make commercially reasonable efforts to 
promptly repair or replace the non-conforming Software without 
charge.  If, after a reasonable opportunity to cure, Licensor does not 
repair or replace the non-conforming Software, Licensee must either (i) 
return the Software and Documentation to Licensor, or certify in writing 
that all copies have been destroyed, and Licensor shall refund the 
license fees, if any, received from Licensee for the affected Software 
acquired during the warranty period, or (ii) accept the non-conforming 
Software "as is" and waive any and all claims it may have against 
Licensor for the non-conformance of the Software to the 
Documentation.  This is Licensee's sole and exclusive remedy for 
breach of the exclusive warranty in Article 3.1. 

3.3. Disclaimer of Warranty.  THE FOREGOING WARRANTY IS 
EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, 
EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF FITNESS 
FOR A PARTICULAR PURPOSE, NONINFRINGEMENT, 
MERCHANTABILITY, SYSTEM INTEGRATION, OR DATA 
ACCURACY. 

3.4. Licensee Responsibilities.  Licensee is solely responsible for 
determining the appropriateness of using the Software and assumes 
all risks associated with its exercise of rights under this Agreement, 
including but not limited to the risks and costs of program errors, 
compliance with applicable laws, damage to or loss of data, programs, 
or equipment, and unavailability or interruption of operations.    

3.5. Reserved.   

4. LIMITATION OF LIABILITY.  Except for Licensee's breach of the 
license grant under Article 2 and the provisions of Article 3.5, each 
party's entire liability for direct damages concerning performance or 
non-performance or in any way related to the subject matter of this 
Agreement, and regardless of whether the claim for such damages is 
based in contract, tort, strict liability, or otherwise, shall not exceed the 
license fees received by Licensor from Licensee during the twelve-
month period prior to the event giving rise to the liability.    

IN NO EVENT SHALL LICENSOR, OR ANY THIRD PARTY FROM 
WHOM LICENSOR HAS LICENSED ANY SOFTWARE OR 
PRODUCT COMPONENTS, BE LIABLE FOR ANY DIRECT, 
INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY, OR 
CONSEQUENTIAL DAMAGES SUFFERED BY LICENSEE OR ANY 
THIRD PARTY (INCLUDING BUT NOT LIMITED TO PROCUREMENT 
OF SUBSTITUTE GOODS OR SERVICES; LOSS OF USE, LOSS OF 
DATA, OR LOST PROFITS; OR BUSINESS INTERRUPTION), 
HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, 
WHETHER IN CONTRACT, STRICT LIABILITY, OR TORT 
(INCLUDING NEGLIGENCE OR OTHERWISE) ARISING FROM OR 
AS A RESULT OF USING THE SOFTWARE, EVEN IF ADVISED OF 
THE POSSIBILITY OF SUCH DAMAGE.   

5. NO CONSEQUENTIAL DAMAGES.  Except for claims arising out 
of Licensee's breach of Article 2 and the provisions of Article 3.5, in no 
event shall either party be liable to the other for any indirect, incidental, 
special punitive, or consequential damages, including, without 
limitation damages for lost data or lost profits, even if such party has 
been advised as to the possibility of such damages. 

6. TERM AND TERMINATION.  Unless otherwise stated on Exhibit 
A or in the Order, the license granted is on an annual subscription 
basis and the term of the license is one year commencing on the date 
specified in the Order. The license grants herein are only valid during 
the term.   Either party may terminate this agreement in the event of 
default by the other party.  Either party shall be in default if it fails to 
perform any of its duties or obligations and does not undertake an 
effort to substantially cure such default within ten (10) days after 
written notice is given to the defaulting party.  Upon termination of this 
Agreement, all licenses granted to Licensee pursuant to this 
Agreement shall automatically terminate.  Additionally, upon 
termination of this Agreement, the provisions of Articles 1, 3.3, 3.5, 4, 5 
and 7 shall survive.   
 
7. GENERAL.   

a. Force Majeure.  Neither party shall be liable for any delay or 
failure in performance due to causes beyond its reasonable control.     

b. Export Compliance.  The Software may be subject to 
United States Export Control laws and regulations as currently 
enacted, or as subsequently modified.  The Software may contain 
technical data that is categorized on either: (i) The United States 
Munitions List and, as such, subject to the International Traffic in Arms 
Regulations (ITAR, 22 C.F.R. §§120-130); or (ii) The Commerce 
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Control List, and, as such, subject of the Export Administration 
Regulations (EAR, 15 C.F.R. §§730-774).  Licensee represents and 
warrants that it shall not download, use, transfer, or otherwise export or 
re-export the Software or any underlying information technology 
directly or indirectly to any individual, employee, company, or other 
entity without first complying with all requirements of the ITAR, the 
EAR, and any other applicable export restrictions, including the 
requirement for obtaining any export license, if applicable. In particular, 
but without limitation, the Software may not be exported or re-exported 
(i) into (or to a national or resident of) any U.S. embargoed country or 
(ii) to anyone on the U.S. Treasury Department's list of Specially 
Designated Nationals or the U.S. Department of Commerce's Table of 
Denial Orders. By executing this Agreement or by using the Software, 
Licensee represents and warrants that Licensee is not located in, 
under control of, or a national or resident of any such country or on any 
such list. 

c. Assignment.  This Agreement shall bind each Party's 
successors and assigns.  Licensee may not assign or transfer its rights 
or obligations under this Agreement without the prior written consent of 
Licensor.  Any assignment or transfer in violation of this section shall 
be void. 

d. Severability.  If any part of this Agreement is held to be 
unenforceable, in whole or in part, such holding shall not affect the 
validity of the other parts of the Agreement.  

e. Waiver.  The waiver of a breach of any provision of this 
Agreement shall not operate or be interpreted as a waiver of any other 
or subsequent breach.   

f. Notices.  All notices permitted or required under this 
Agreement shall be in writing and shall be delivered in person, by FAX 
or overnight courier service, or mailed by first class, registered, or 
certified mail, postage prepaid, to the address of the party specified in 
the Order or such other address as either party may specify in writing.   
Such notice shall be deemed to have been given upon receipt. The 
address for Licensor is Modus Operandi, Inc., Attn: Legal, 709 S. 
Harbor City Blvd., Suite 400, Melbourne, FL 32901. 

g. Governing Law.  This Agreement shall be construed in 
accordance with the Federal Acquisition Regulation (FAR).   

h. U.S. Government Contract Clauses.  If the Software 
and/or Documentation are acquired on behalf of a U.S. federal 
government entity, the following mandatory clauses are accepted by 
Licensor:  FAR 52.222-26 Equal Opportunity (SEPT 2016), FAR 
52.222-35 Equal Opportunity for Veterans (OCT 2015) and FAR 
52.222-36 Equal Opportunity for Workers with Disabilities (JUL 2014). 

 
ENTIRE AGREEMENT.  Any amendment or modification to the Agreement must be in writing signed by both parties. This Agreement constitutes the 
entire agreement and supersedes all prior or contemporaneous oral or written agreements regarding the subject matter hereof.  The terms and 
conditions of this Agreement shall prevail regardless of any preprinted or conflicting terms in the Order.  
 
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized officers as of the date first written above. 

Modus Operandi, Inc.: Licensee Name:  SEE BLOCK 9 OF CONTRACT 

  

 

By: SEE BLOCK 30 OF CONTRACT  
 
 
Name:        
 
 
Title:        
 

By:  SEE BLOCK 31 OF CONTRACT  
 
 
Name:        
 
 
Title:        
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EXHIBIT A 
SCOPE OF LICENSE 

 
A.  Software (list the software licensed under this Agreement): 
 
 
 
a. Movia software 
c. GoJS Diagramming Library software (3rd party commercial software included in Movia) 
 
This license includes updates to the Software that are released during the term of prime contract into which this License is incorporated as 
an Attachment (the “Contract”). Updates shall be subject to the terms and conditions of this License Agreement.  
 
 
 
 B. Scope of License (as applicable, list the number of CPUs, users, and/or specific sites for which the license is being granted pursuant to 
Article 2 of the Agreement):  
  
 
IN THE EVENT OF ANY CONFLICT BETWEEN ARTICLES 1-7 OF THIS LICENSE AGREEMENT AND THIS SCOPE OF LICENSE, THE SCOPE OF 
LICENSE BELOW SHALL CONTROL. 
 
This license is provided in support of the Contract.  
 
There is no license fee. 
 
The scope of this license (see Article 2.2a) is for use by up to _______________ users of the Software applied to ____________________. 
 

 
 

 
C. Licensee Information: 
  
 
 
a. Licensee Name: See the Contract BLOCK 9 
b. Licensee Address: See the Contract BLOCK 9 
c. Point of Contact Name(s), Phone Number(s), e-mail address(es): See the Contract 
 
 
 
 
 
 
D. Term: 
   
 
 
The license rights granted herein are valid for the period performance of the Contract, including any extensions thereof, plus an additional six 
(6) months. 
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